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SUBCHAPTER 1

GENERAL PROVI SI ONS

86-83-1 Pur pose of chapter. The purpose of
this chapter is to adopt standards for the
adm ni stration and enforcenent of chapter 269E, HRS,
the Hawaii one call utility notification |aw for
establishment of a one call center systemto protect,
during excavation activity, all subsurface facilities
whi ch include, but are not limted to facilities for
t he conveyance of water, drainage, sewer,
t el ecomuni cations, cable television, electricity,
oi |, petrol eum products, gas, optical signals, and
traffic control, and for the transportation of
hazardous |iquids subject to 49 U S.C. chapter 601.
[ Ef f ] (Auth: HRS 8269E-3) (Inp: HRS
88269E- 1, 269E-3, 269E-5)

§6-83-2 Application of additional sources.
This chapter shall be read in context with chapter
269, HRS, chapter 269E, HRS, chapter 6-61, HAR, and
any ot her applicable federal |aw and state | aw,
i ncl udi ng any conm ssion rule and order.
[ Ef f ] (Auth: HRS 8269E-3) (I np:
HRS 88269E-3, 269E-4)

§6-83-3 Definitions. |In addition to the
definitions contained in chapter 269E, HRS, the
followi ng definitions shall apply:

"APWA col or code" means the American Public Wrks
Associ ation col or code for marking subsurface
facilities.

"Conmi ssion" nmeans the Hawaii public utilities
conmi ssi on.




"Conmi ttee" neans the one call advisory
conmittee, as established in section 269E-4, HRS

"Conpl ai nant” neans any party authorized by
chapter 269E, HRS, to file a formal or informa
conpl ai nt agai nst any excavator or facility operator
for violation of chapter 269E, HRS, these rules, or
any order of the conmm ssion.

"Confidential" or "proprietary" neans any and al
i nformati on whet her commercial or technical in nature
relating to a facility operator's business, including
wi thout limtation, know how, data, processes,
desi gns, phot ographs, draw ngs, specifications,
sof tware progranms, and sanples, which is marked with
an indicator such as "confidential" or "proprietary".

"Emer gency" neans a sudden, unexpected occurrence
involving a clear and i mm nent danger, demandi ng
i mredi ate action to prevent or mtigate | oss of or
damage to life, health, property, or essential public
services, as defined in section 269E-2, HRS

"Excavator mark" or "premark" neans the marks
made by an excavator using white spray chal k or other
suitable marking that indicates the perineter of the
proposed or continuing excavati on.

"Formal conplaint” neans a witten docunent filed
by a conplainant with the comm ssion initiating the
process described in sections 6-61-67 through 6-61-71
HAR, by which a conpl ai nt agai nst an excavator or
facility operator may be formally pursued.

"Hand- di ggi ng" nmeans any excavation invol ving
non- mechani zed tool s or equi pnent and includes, but is
not limted to digging with shovels, picks, manual
post hol e diggers, and vacuum excavati on.

"HAR' neans the Hawaii Adm nistrative Rules.

"HRS" neans the Hawaii Revised Statutes.

"Informal conplaint” neans a witten docunent
filed by a conplainant with the conmi ssion initiating
t he process described in section 6-61-66, HAR, by
whi ch a conpl ai nt agai nst an excavator or facility
operator may be informally pursued.

"Inquiry identification nunber” or "inquiry
nunber” means the nunber issued by the one call center
to every excavator who contacts the center for the



pur pose of notification of intent to excavate, as
defi ned under chapter 269E, HRS.

"Locate request” nmeans a conmuni cati on between an
excavator and one call center personnel in which a
request for locating underground facilities is
processed.

"Mar ki ng" neans the use of stakes, paint, or
other clearly identifiable naterials to show the field
| ocation of underground facilities, in accordance with
the current col or code standard of the American Public
Wbr ks Associ ation. Markings shall include
identification letters indicating the specific type of
t he underground facility.

"Party" nmeans each person or agency naned or
admtted as a party, or properly seeking and entitled
as of right to be admtted as a party, in any court or
agency proceedi ng.

"Positive response” neans the process whereby a
facility operator: (1) notifies the center within the
time period set by statute or rule, that it has
mar ked, flagged, staked, or indicated by any
accept abl e nmethod avail able to the operator under
section 269E-9, HRS, the approximte |location of its
subsurface installation in the area of a dig site; and
(2) the center then pronptly nakes available to the
excavator the action taken by the facility operator.

"Respondent” neans any person cited by the
commi ssion or its enforcenent officer and subject to
any statute adm ni stered by the conmm ssion or any
order or rule issued or pronul gated thereunder, or
agai nst whom a formal or informal conplaint is filed
or to whom an order or notice is issued by the
commi ssion instituting a proceeding or investigation.

"Site" neans the specific place where excavation
work is performed or contenplated and shall be
identified by street address referenced to the nearest
intersecting street and subdivision nane, if
applicable, as well as by |Iot and bl ock nunber, tax
map key, if available, and by kilometer or mle marker
for railways or highways or any other nethod
aut hori zed by chapter 269E, HRS.



"System neans the center operation described in
chapter 269E, HRS, and these rules and includes, but
is not limted to the process whereby the center's
custoner service representatives answer incomng calls
from prospective excavators seeking information on
subsurface facilities that may be | ocated at or near
t he prospective excavation site, and the outgoing cal
fromthe center to facility operators who have or may
probably have subsurface installations at or in close
proximty to the proposed excavation site.

"Ticket" or "nmessage" neans request for mark-out
or electronic request for mark-out information
transmtted fromthe one call center to facility
oper at or s. [ Ef f ] (Auth: HRS
8269E-3) (I np: HRS 8269E- 3)

8§6-83-4 Severability. |If any provision of this
chapter, or the application thereof to any person or
circunstance, is held to be invalid, such invalidity
shal |l not affect other provisions or applications of
this chapter that can be given effect w thout the
invalid provision or application, and to this end the
provi sions of this chapter are severable. [Eff ]
(Aut h: HRS 8269E-3) (I np: HRS 8§269E- 3)

886-83-5 to 6-83-20 (Reserved)

SUBCHAPTER 2
ONE CALL CENTER SYSTEM REQUI REMENTS

86-83-21 Hours of operation. The one cal
center shall provide for excavator access to the
center by tel ephone, conputer, and facsimle twenty-
four hours per day, seven days per week, three-hundred
sixty-five days per year. [Eff ]
(Auth: HRS 8269E-3, 269-E5) (Inp: HRS 88269E-3, 269E-
5)




86-83-22 Statewide toll-free tel ephone access
nunber; 811. (a) The one call center shall maintain
atoll-free statew de tel ephone nunber with nationw de
access for use by excavators to give notification to
the center of their intent to excavate in the state.
The center shall also maintain a toll-free fax nunber
for excavators to access and receive comruni cations
fromthe center.

(b) The center shall also be avail able to any
excavator or operator calling within the state by
t el ephoni ng 811, as mandated by federal communications
conm ssi on order. [ Ef f ]

(Auth: 47 U S.C. 8251(e)(3), HRS 8269E-3) (Inp: HRS
8§269E- 3)

86-83-23 Verification of data and map
submttals. (a) Upon receipt of subsurface facility
data or maps froma facility operator new to the
system or upon recei pt of such data or maps froma
facility operator currently registered with the
system the center shall nake any necessary changes to
center data and nmappi hg systens regardi ng that
facility operator's subsurface installations as soon
as is practicable. The center shall annually provide
all operators with hard copy, or electronic maps of
their territories such that operators can provide
updat es regardi ng such information

(b) The center shall verify with the facility
operator that the changes nade by the center
accurately reflect, to the facility operator's
satisfaction, a submttal of data or maps prior to
maki ng the changes available to the users of the
system [Eff ] (Auth: HRS 8269E-5)
(I'mp: HRS 8269E- 3)

86-83-24 Confidentiality of facility operator
data and map subnmittals. The center shall take al
reasonabl e steps to ensure that data or maps of
subsurface facilities submtted by a facility operator
to the center are used only for purposes of conpliance




wi th chapter 269E, HRS. [Eff ]
(Auth: HRS 8269E-5) (Inp: HRS 8269E- 3)

8§86-83-25 to 6-83-39 (Reserved)

SUBCHAPTER 3
DUTI ES OF FACI LI TY OPERATCRS

86-83-40 Facility operator registration. Each
operator of a subsurface facility, as defined in
section 269E-2, HRS, shall register with the one cal
center by providing the facility operator business
name, street address, nmiling address, tel ephone
nunber, e-mail address, a description of its
operations, and all other information requested by the
commi ssi on.

[ Ef f ] (Auth: HRS 8269E-5) (I np:
HRS 8269E- 3)

86-83-41 Registration fee. Each subsurface
facility operator shall pay to the one call center a
fee in an amount to be determ ned by comm ssion order.
[ Ef f ] (Auth: HRS 8269E-6) (I np:
HRS 8§269E- 3)

86-83-42 Facility Operator subsurface facility
information. (a) Pursuant to section 269E-5, HRS,
and these rules, upon registration with the one cal
center, each facility operator shall furnish to the
center information relating to the facility operator's
subsurface installations that the center may use to
identify facility operators that are known to have
subsurface installations in the area of a proposed
excavati on.
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(b) Facility operators shall not be required to
furnish to the center information relating to
subsurface installations that are deened confidenti al
or proprietary. Any facility operator that deens its
information regarding all or any portion of its
subsurface installations confidential or proprietary
must apply for a declaratory ruling fromthe
commi ssion, with notice to all menbers of the
commttee, including sufficient information to support
its claimthat the facilities are confidential or
proprietary.

(c) Each facility operator who owns, operates,
or maintains a subsurface installation as defined in
section 269E-2, HRS, and these rules, shall furnish to
the center information relating to its subsurface
installations in one or nore of the follow ng formats:

(1) Hard-copy maps clearly indicating the
particular areas in which the facility
operator requests to be contacted by the one
call center when the center is notified by
an excavator that it intends to excavate in
a particul ar area;

(2) Electronic data or software maps conpatible
with the one call center electronic hardware
and software geographi c mappi ng system or

(3) Any other formor manner of nedia
transferabl e and acceptable to the one cal
center for accurate conpletion of facility
operator notification purposes.

[ Eff ] (Auth: HRS 88269B-9, 269E-
15) (I np: HRS 8269E- 3)

86-83-43 Subsurface facility information
updates. (a) Once each year, a subsurface facility
operator shall be notified by the center that it
shoul d subm t updated subsurface installation
information to the center in a formconpatible with
t he mappi ng and data system capabilities of the
center.

11



(b) If the operator's information relating to
its subsurface facilities has not changed during the
course of the previous cal endar year, the operator
need not respond to the center request for updates.

(c) Discrepancies in records discovered by
excavators and reported to facility operators shall be
pronptly corrected by the operator and that updated
information shall be transmtted to the one cal
center for its records. [Eff ]
(Auth: HRS 8269E-3) (Inp: HRS 8269E- 3)

86-83-44 Facility operator assessnents for costs

of center adm nistration and operations. (a) Each
facility operator shall, at tines designated by

conmmi ssion order, submt paynment to the comm ssion of
its pro-rata share of assessnents owed toward the cost
of admi nistration and operation of the center.

(b) The comm ssion by order shall establish the
met hod to be used in calculating each facility
operator's pro-rata share of each period' s assessnents
for adm ni stration and operation of the center.

[ Ef f ] (Auth: HRS 8269E-6) (I np:
HRS 8§269E- 3)

86-83-45 Petition for credit toward public
utility fee. (a) Pursuant to these rules and section
269E-6(f), HRS, each subsurface facility operator that
pays public utility fees to the conm ssion pursuant to
section 269-30, HRS, may petition the comm ssion for
approval to apply a portion of its public utility fees
as a credit toward its one call center fees.

(b) Any eligible facility operator seeking to
apply for the credit of public utility fees toward the
one call center fees shall file with the comm ssion,
at tinmes, frequencies, and for anounts to be
determ ned by conm ssion order, a letter petitioning
for a credit to be applied toward its center fees.

12



[ Ef f ] (Auth: HRS §269E-3) (Inp: HRS
§269E- 3)

86-83-46 Response of facility operator upon
recei pt of notification; positive response. (a) Upon
recei pt of a notification of proposed excavation from
the center, a facility operator shall respond within
five working days, as defined by chapter 269E, HRS and
these rules, of that notification, or before the start
of the excavation work, whichever is later, or at a
later tinme nutually agreeable to the facility operator
and the excavator, by:

(1) Advising the excavator that the facility
oper at or does not operate any subsurface
installations that may be affected by the
excavati on;

(2) Advising the excavator of the approxinate
| ocation of the facility operator's
subsurface installations that may be
affected by the excavation to the extend and
degree of accuracy that the information is
avai lable in the records of the facility
oper at or ;

(3) Make available to the excavator, for
i nspection and copying at the excavator's
expense, information in that specific
facility operator's or agency's records on
t he approxi mate | ocation of that specific
facility operator's or agency's subsurface
installations that nay be affected by the
excavation to the extent and degree of
accuracy that the information is avail abl e
in that specific facility operator's or
agency's records; or

(4) Locating and field marking in conformance
with the APWA col or code the approxi mate
| ocati on and the nunber of subsurface
installations that nay be affected by the
excavation to the extent and degree of
accuracy that the information is avail able

13



as determ ned through the use of standard
| ocating techni ques or based on the records
of the facility operator.

(b) The facility operator shall pronptly notify
the center by facsimle, e-mail, telephone, or the one
call center conputerized positive response system
avai l abl e on the worl dw de web, of the action the
facility operator has taken.

(c) Al facility locate requests wll result in
a positive response fromthe facility operator to the
one call center. A positive response nay include one
or nore of the follow ng: markings or docunentation
left at the job site, callback, fax, or autonmated
response system to notify the one call center.

[ Ef f ] (Auth: HRS 8269E-3) (Inp: HRS
8§269E- 3)

86-83-47 Facility operator to report excavator
failure to mark. Any facility operator responding to
a notification fromthe center as required by section
269E-9, HRS, and these rules, that finds that the
excavator has not conplied with section 269E-8, HRS,
and these rules, by marking in white spray chal k or
ot her appropriate marki ngs under the circunstances,
shall report the failure to respond to the center.

[ Ef f ] (Auth: HRS 88269E-8, 269E-9) (I np:
HRS 8§269E- 3)

86-83-48 Training of facility operator's nark-
out personnel. Each facility operator, as defined in
chapter 269E, HRS, and these rules, shall ensure that
it has in place and naintains a training programfor
personnel responsible for marking its subsurface
facilities. [Eff ] (Auth: HRS 8269E- 3)
(I'mp: HRS 8269E- 3)

14



86-83-49 Mark-out record retention. (a) Each
facility operator shall create and retain a record of
mar k- outs made for every |ocate request for a period
of five years fromthe date of the mark-outs.

(b) Mark-out records can be in the form of
phot ograph, witten description, diagramor draw ng,
or any other suitable neans of recordation.

[ Ef f ] (Auth: HRS 8269E-3) (Inp: HRS
8269E- 3)

886-83-50 to 6-83-60 (Reserved)

SUBCHAPTER 4

DUTI ES OF EXCAVATORS

86-83-61 OCbtaining required permts. (a) An
excavator required to obtain one or nore permts as
provided in section 269E-13, HRS need not obtain the
permt or permts prior to notifying the center of a
proposed excavation as required by section 269E-7,
HRS; provi ded, however, that notifying the center and
subsequent recei pt of a response by the operator shal
not inply that the proposed work has nmet with the
approval of the operator or agency responsible for the
i ssuance of a required permt. [ Ef f ]
(Auth: HRS 8269E-13) (Inp: HRS 88269E-3, 8269E- 13)

86-83-62 Marking of proposed excavation site.
(a) Every excavator, prior to conmplying with the
notification requirenents of section 269E-7 shall,
pursuant to section 269E-8, HRS, mark the area of a
proposed excavation, identifying the perineter of the
proposed excavation site.

(b) If an excavator determ nes that excavator
mar ks using white spray chal k m ght be m sl eadi ng,
reasonably subject to msinterpretation, or

15



duplicative, the excavator shall informthe one cal
center that pre-marking of the excavation area is
identified using flags, stakes, stake chasers, or a
conbi nation of any of these, marked with the
excavator's nane, conpany abbreviations, or initials,
to the extent that it wll enable facility operators
to determ ne the area of proposed excavati on.

(c) An excavator shall mark, at the very | east,
only the excavation work that it reasonably expects to
acconplish up to the expiration date of the ticket.

(d) Once a facility operator has marked the
| ocation of its subsurface facility in the area of a
proposed excavation, it shall be the responsibility of
t he excavator, and any subcontractor, enployee or
agent of the excavator perform ng work on behal f of
t he excavator, to take reasonable care to maintain the
operator's marks pursuant to section 269E-11, HRS

(e) If an excavator has failed to pre-mark the
area of excavation, the operator need not mark its
facilities in that area. [Eff ]

(Auth: HRS 8269E-8) (I np: HRS 8269E- 3)

86-83-63 Notification to one call center prior
to excavation. (a) An excavator's notification to
the center shall cause the center to generate a uni que
inquiry identification nunber, which nunber shall be
given to the excavator and shall appear on the ticket
generated and transmtted to appropriate facility
operators in response to the request for mark-out.

(b) Included as part of each notification to the
center required by this section and chapter 269E, HRS,
an excavator shall provide the followng, at a
mnimum in its description of the excavation site:

(1) County of the work site;

(2) Place where the site is |ocated;

(3) Address or description of where the

excavation w |l take place, including but
not limted to:

(A) The nearest intersecting street;

(B) Side of the street;

16



(© Footages; and

(D) OQher tie-in neasurenents as needed;
(4) The caller's nane and tel ephone nunber;
(5) The excavator conpany nane, address, and

t el ephone nunber, and e-nmail address, if

avai |l abl e; and

(6) The start date and tine of the excavati on.

(c) The center may request additional
information that will assist in establishing the
specific location of the proposed excavation site.
Addi tional information requested may include, but is
not limted to:

(1) Gty;

(2) Street nane and address;

(3) Length and direction of the proposed

excavati on;

(4) Latitude-Iongitude coordi nates;

(5) Hi ghway mle markers;

(6) Railroad mle posts;

(7) GCeneral directions or instructions;

(8) Map grids;

(9) Tax map key; or

(10) Any information that the excavator may w sh

to include in the description of the
proposed excavation site.

(d) Wen an excavator is responding to an
energency, the excavator shall tel ephone 911 to report
t he emergency to governnent authorities, notify the
center of the energency excavation as soon as is
practi cabl e under the circunstances, and follow the
energency procedures set forth under subchapter 5.

[ Ef f ] (Auth: HRS 8269E-7) (Inp: HRS
8§269E- 3)

86- 83-64 Excavator duty of care. As required
under section 269E-12, HRS, an excavator shal
exerci se reasonabl e care whenever conducting
excavation work. [Eff ] (Auth: HRS
8269E- 12) (I np: HRS 8269E- 3)
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8§6-83-65 Excavator requests for additional
information. (a) If, after making every reasonabl e
effort to |locate the subsurface installation, an
excavat or cannot determ ne the exact |ocation by hand-
digging as set forth in section 269E-12, HRS, the
excavator shall request that the operator provide
addi tional information, through the center, to aid in
| ocating the subsurface installation, and the
operator, within two working days, shall provide any
information that is available to the operator to aid
t he excavator in determ ning the exact |ocation of the
facilities.

(b) If after making every reasonable effort to
| ocate the subsurface installation with the additional
information as provided in subsection (a) the
excavator still cannot determ ne the exact |ocation of
t he subsurface installation by hand excavation, the
excavator shall notify the center.

(c) The operator may, after naking the reasonable
efforts as provided in subsections (a) and (b), then
determ ne the location of the operator's subsurface
installation with appropriate hand tools, or allowthe
excavator to use powered equi pnment to continue the
excavation, with or without on-site supervision by the
operator; provided that this subsection shall not be
construed as affording the excavator any imunity or
protection fromclainms for damages or injuries
relating to the excavation. [Eff ]
(Auth: HRS 8269E-12) (I np: HRS 8269E- 3)

86-83-66 Damage to subsurface installation. Any
excavat or conducting an excavation that results in
contact with, unintentional exposure of, or danmage to,
a subsurface installation shall, before continuing
with the excavation work in the imredi ate area of the
subsurface installation:

(1) Imediately call or notify the facility

18



operator of the location, specifying the

nat ure and scope of the damage and proceed
to undertake any reasonabl e neasures
requested by the operator or dictated by the
ci rcunst ances surroundi ng the incident.

(2) Allow a reasonable period of tine,
consistent with industry practice, for any
necessary repairs to be nmade to the
subsurface installation

(3) |If an energency situation results,

i medi ately call 911. [Eff ]
(Aut h: HRS 8269E-12) (I np: HRS 8269E- 3)

8§6-83-68 Excavators to notify operators of
di screpancies in operator markings. Excavators shal
notify any operator whose mark-outs or furnished
information regarding their facilities are found not
to be within the approximte |ocation of the
subsurface installation. [Eff ]
(Auth: HRS 8269E-7) (Inp: HRS 8269E- 3)

86-83-69 Excavator to report operator failure to
mar k- out subsurface facilities. An excavator shal
notify the center whenever a facility operator |isted
on a ticket fails to mark-out or furnish, or make
avai |l abl e appropriate information regarding their
subsurface facilities as required by chapter 269E, or
these rules. [Eff ] (Auth: HRS
8269E-3) (I np: HRS 8269E- 3)

8§86-83-70 to 6-83-79 (Reserved)

SUBCHAPTER 5

EMERGENCY EXCAVATI ONS
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86-83-80 Notification;, procedures. (a) |If
necessary to respond to an energency situation, an
excavator may begin an excavation w thout notifying
the center prior to beginning enmergency excavation as
required by chapter 269E, HRS, and these rules, but
shall call 911 imediately, and notify the center at
the earliest practicable nonment under the
ci rcunst ances.

(b) In notifying the center of excavation or
intent to excavate in an energency situation, the
excavator shall specifically identify the dangerous
condition invol ved.

(c) Wile an excavator who excavates in an
energency situation shall not be liable on that basis
for a failure to notify the one call center as
required by section 269E-7, HRS, and as provided in
subsection (a), nothing in this section shall relieve
the excavator fromliability if:

(1) The excavat or damages an under ground
facility which has been properly marked or
whi ch has not been marked; and

(2) The excavation does not qualify as an
emer gency excavati on.

(d) No excavator shall indicate to the
notification center or to an operator that an event
constitutes an energency situation unless the
excavator believes in good faith that the
ci rcunstances do constitute an energency situation
that demands i medi ate action to prevent or mtigate
| oss of or damage to life, health, property, or
essential public services. [Eff ]
(Auth: HRS 8269E-3) (Inp: HRS 8269E- 3)

886-83-81 to 6-83-89 (Reserved)

SUBCHAPTER 6

ENFORCEMENT PROCEDURES
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86-83-90 Enforcenent. The commi ssion shal
enforce chapter 269E, HRS, and these rul es.
[ Ef f ] (Auth: HRS 8269E-3) (I np:
HRS 8§8269E- 3)

86-83-91 Application of this subchapter non-
exclusive. Nothing in this subchapter shall be
construed as limting or precluding the conm ssion
fromusing its civil enforcenent authority against any
person, excavator or operator violating, allegedly
vi ol ating, or suspected of violating the provisions of
chapter 269 or 269E, HRS, these rules, or any order of
the comm ssion. [Eff ] (Auth: HRS
8269E-3) (I np: HRS 8269E- 3)

86-83-92 Conplaint. (a) Unless ordered or
directed otherwi se by the comm ssion, any conpl aint
(formal or informal) against any person, excavator, or
operator subject to the comm ssion's jurisdiction,
alleging a violation of any provision of chapter 269E,
HRS, these rules, or any order of the comm ssion shal
be processed in accordance with chapter 6-61, HAR
when not inconsistent with the provisions of chapter
269E, HRS

(b) Al matters upon which a conplaint nay be
founded nay be joined in one hearing, and no notion
shall be entertained against a conplaint for
m sj oi nder of causes of action or grievances or
m sj oi nder or nonjoi nder of parties.

(c) \Whenever the comm ssion is of the opinion
that the conplaint does not state reasonabl e grounds
for investigation and action on the comm ssion's part,
the comm ssion may dismiss the conplaint. [Eff ]
(Aut h: HRS 8269E-14) (I np: HRS 8§269E- 3)
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86-83-93 Comm ssion investigation. (a) The
commi ssion may at any tinme investigate any person,
excavator or operator for alleged or suspected
vi ol ati ons of chapter 269E, HRS, these rules, or any
order of the comm ssion.

(b) The comm ssion may issue to the respondent
an order or notice instituting an investigation that
may take the formof an order to show cause. An order
to show cause shall require the respondent to appear
before the comm ssion on the date and at the tinme and
pl ace specified in the order.

(c) An order to show cause nust conformto the
notice and service requirenments of sections 269E- 15,
91-9, and 91-9.5, HRS. The order shall be served upon
t he respondent and the comm ssion, not |ess than
fifteen days before the tine set for the hearing.

(d) The order to show cause may include an order
of abatenent that requires the respondent to cease and
desi st fromany present or future violations of
chapter 269E, HRS, these rules, or any order of the
commi ssi on.

(e) The abatenent order may be entered on the
commi ssion's initiative or by agreenent between the
commi ssi on and respondent, with or wi thout a finding
of a specific violation.

(f) Failure to conply with a conm ssion
abatenent order is a violation separate from any
underlying viol ation of chapter 269E, HRS, these

rul es, or any other conmm ssion order. [Eff ]
(Auth: HRS 8269E-3) (I np: HRS 8§269E- 3)
86-83-94 Comm ssion investigation; default. |If

the respondent fails to appear on the date and at the
time and place designated in the order to show cause,
the comm ssion may assunme that the facts alleged in
the order are true, and if the facts establish
liability, the conm ssion:

(1) WIIl issue a final decision and order; and

(2) May inpose the maxi mum anount of penalties
and assessnents all owed under chapter 269E, HRS.
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[ Ef f ] (Auth: HRS §269E-15) (I np:
HRS §269E- 3)

86-83-95 Civil penalty; paynent. (a) The
comm ssion shall assess civil penalties in accordance
with section 269E-14, HRS.
(b) Paynent of civil penalty shall be nade:
(1) I'n person, at the comm ssion's Honolulu
of fice; or

(2) By United States mail, postage pre-paid. |If
paynment is by mail, it shall be by certified
or registered mail. |If paynent is made in
person, paynent shall be by cash (United
State's currency only), cashier's check, or
noney order. |If paynent is nmade by United
States nmail, paynent shall be by cashier's
check or noney order only. No persona
checks, business checks, or credit cards wll
be accepted, regardl ess of the manner of
paynment (whether in person, or by United
States mail).

(c) In addition to civil penalties inposed, the
nonprevailing party shall reinburse the prevailing
party for legal fees and costs incurred by the
prevailing party, as provided in section 269E-14(e),
HRS. [Eff ] (Auth: HRS 8269E- 15)

(I mp: HRS 8269E- 3, 8269E- 14)

8§6-83-96 Final order. The attorney general
shal|l apply to the appropriate court for a judgnent to
enforce the provisions of any final order of the
conmmi ssion issued pursuant to this subchapter. |In any
proceeding to enforce the conm ssion's final order,
t he conm ssion need only:

(1) Show that notice, where required, was given
and that a hearing was held or the tinme for
requesting a hearing expired w thout such a
request; and
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(2) Present a certified copy of the final order.
[ Ef f ] (Auth: HRS 8269E-15) (I np:
HRS 8§269E- 3)

86-83-97 Interimorders. The comm ssion nmay
issue an interimorder that tenporarily disposes of
issues in a civil enforcenent proceeding after notice
to the respondent. The interimorder renmains in
effect until final comm ssion action, unless otherw se
provided in the interimorder. [Eff ]
(Auth: HRS 8269E-15) (Inp: HRS 8269E- 3)

86-83-98 Settlenent of violation. The
conm ssion, at its discretion, may enter into
di scussions or negotiations and reach agreenent with a
respondent to settle any violation of chapter 269E,
HRS, or these rules. A settlenent agreenent is not
bi nding on the comm ssion until it is approved by the
comm ssion. [Eff ] (Auth: HRS
8269E-15) (Inp: HRS 8269E- 3)

86-83-99 Infornmal conplaints; form filing.

(a) The State or any county, excavator, or operator
may file an informal conplaint against any excavator
or facility operator subject to chapter 269E, HRS.

(b) Informal conplaints may be in letter form
or on a formprescribed by the comm ssion. The
comm ssion w Il assign a unique nunber to each
i nformal conpl ai nt.

(c) The informal conplaint should state the
names of the conplainant, the respondent, the date and
approximate tine of the act or om ssion, and set forth
fully and clearly the facts of the act, or failure to
act, conplained of. All avail able supporting papers,
including, but not limted to call center records,
property damage or nedical bills, letters, notices,
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and phot ographs, should be submtted at the tine of
filing the informal conplaint, or within such tine as
the comm ssion may allow, or the conplaint nay be
returned to conpl ai nant as inconpl ete.

(d) The informal conplaint should be witten so
as to fully and conpl etely advi se the comm ssion and
the respondent in what respects the provisions of
chapter 269E, HRS, or rules have been, are being, or
will be violated and should set forth in plain
| anguage the facts clainmed to constitute the
vi ol ati on.

(e) An informal conplaint should specify the
relief sought or desired, such as, but not limted to,
requests for conpensation, and or damages, from
respondent or that respondent shoul d cease and desi st
froma practi ce.

(f) Informal conplaints shall be filed with the
conmm ssion by delivering in person, or causing to be
delivered by the U S. nmail, the witten docunent
requi red under subsection (a). The informal conpl aint
is deened filed on the date it is received by the
comm ssion. If, in addition to the conpl aint,
supporting docunents or photographs are being filed,

t hey shall acconpany the informal conplaint.

(g) If an informal conplaint appears to be
susceptible to informal disposition, a copy or a
statenent of the substance of the conplaint may be
transmtted by the conmi ssion to the respondent in an
attenpt to have the conplaint satisfied by
correspondence or conference w thout the need for a
formal conpl aint.

(h) If a formal conplaint is subsequently filed,
the comm ssion's processing of the informal conplaint
shal | be discontinued. [Eff ]
(Auth: HRS 8269E-15) (I np: HRS 8269E- 3)

86-83-100 Formal complaints. (a) The State or
any county, excavator, or operator may file a formal
conpl ai nt agai nst any excavator or facility operator
subj ect to chapter 269E, HRS.
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(b) Formal conplaints shall

(1) Be in witing;

(2) Conply with sections 6-61-15 to 6-61-24,
HAR;

(3) State the full nanme and address of each
conpl ai nant and of each respondent;

(4) Set forth fully and clearly the specific act
or acts conpl ained of in ordinary and
conci se | anguage; and

(5) Advise the respondent and the conmm ssion
conpletely of the facts constituting the grounds of
the conplaint, the injury conpl ai ned of, and the exact
relief desired.

(c) A conplaint that alleges a violation of |aw
shall clearly specify the particular parts of the | aw
whi ch are all eged to have been violated and the facts
whi ch the conplainant relies upon to establish the
vi ol ati on.

(d) If two or nore sections of the |law or two or
nore requirenents established pursuant to | aw are
all eged to be violated, the facts clained to
constitute violation of one section, subsection, or
requi renent shall be stated separately fromthose
clained to constitute a violation of another section,
subsection, or requiremnment whenever that can be done
W t hout undue repetition.

(e) If the formal conplaint substantially
conplies with this subchapter, the comm ssion shal
serve a copy upon each respondent, together with an
order requiring that the conplaint be answered within
twenty days after the date of service. Two copies of
the formal conplaint shall also be served on the
consuner advocate. In enmergency cases, the conmmi ssion
may require the filing within a shorter tinme period.

(f) If the formal conplaint is not in
substantial conpliance with this subchapter, the
comm ssion shall return the conplaint to the
conplainant with an explanation of the reasons why the
formal conplaint does not conply with this chapter.

[ Ef f ] (Auth: HRS 8269E-15) (I np:
HRS 8§8269E- 3)
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§6-83-101 Answer to formal conplaints. The
respondent shall, within the tine specified in the
order or any extension thereof as the conm ssion
grants, file its answer wth proof of service on the
conpl ai nant and the consuner advocate. All grounds of
defense, both of law and of fact, shall be raised in
the answer. |[|f the respondent has no i nformation or
bel i ef upon the subject sufficient to enable an answer
to the allegation, it may so state in the answer and
pl ace its denial upon that ground. [Eff ]
(Auth: HRS 8269E-15) (I np: HRS 8269E- 3)

8§6-83-102 Motion to dismss or to make nore
definite and certain. (a) Respondent may file with
its answer a notion that the allegations in the
conpl aint be nade nore definite and certain. The
notion shall specify the defects conpl ai ned of and the
details desired. The respondent may also file a
notion to dismss a conplaint because the conpl ai nt
fails to state a clai mupon which relief can be
granted or for other valid reasons. |If a notion to
dismss is filed before the answer, the comm ssion
shall set the date for filing the answer when it rules
upon the notion.

(b) No reply to the answer shall be filed, but
the conplainant, within ten days after the filing of
the answer, may file a notion that the answer be nade
nore definite and certain. The notion shall specify
the defects conplained of and the details desired.

[ Ef f ] (Auth: HRS 8269E-15) (I np:
HRS 8269E- 3)

86-83-103 Hearing on formal conplaints. Wen a
respondent has filed its answer, the comm ssion shal
set a hearing on the formal conplaint. The conmm ssion
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shall mail the notice of hearing by first class mai
to the conplainant and the respondent.

[ Ef f ] (Auth: HRS 8269E-15) (I np:
HRS §269E- 3)

886-83-104 to 6-83-120 (Reserved)

SUBCHAPTER 7

FORMS

86-83-121 Fornms. The forns |ocated at the end of
this chapter and nade a part hereof, are nerely
illustrative as to general form The content of
particul ar docunents may vary, depending on the
subject matter and applicable procedural requirenents.

[ Ef f ] (Auth: HRS §269E-3) (Inp:
HRS §269E- 3)

§86-83-122 to 6-83-129 (Reserved)"
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The adoption of chapter 6-83, Hawai i
Adm ni strative Rules, shall take effect ten days after
filing wwth the Ofice of the Lieutenant Governor.

| certify that the foregoing are copies of the
rules drafted in the Ranseyer format, pursuant to the
requi renents of section 91-4.1, Hawaii Revi sed
Statutes, which were adopted on [ ADOPTI ON DATE], and
filed with the Ofice of the Lieutenant Governor.

Chair, Hawai i
Public Uilities
Conmi ssi on

APPROVED AS TO FORM

Deputy Attorney Ceneral
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